Handout for "2-Channel BBS and Freedom of Speech" By Arudou Debito

Sponsored by Amnesty Intl Group 78.  Tokyo Kanda, Feb 27, 2007 7PM

More information at www.debito.org/2channelsojou.html, debito@debito.org

FACTS OF THE CASE IN BRIEF:


1) 2-Channel (www.2ch.net) is the world's largest Internet BBS (bulletin board) system, offering all manner of opinions on any subject on various "threads".  A very useful service for enabling communication between complete strangers (with a definitive online culture), 2ch is also famous for offering complete anonymity to its posters, which administrator Nishimura Hiroyuki has called "liberating" given the allegedly shy character of Japanese.  This creates a forum for often caustic comments about people and businesses.  


2) Early 2004:  Series of anonymous emails appear on several threads having to do with international and foreigner issues.  Example (Japanese original, excerpt, translated by Arudou Debito):

364 ：From:  No-name ：04/06/06 15:38 ID:1BHu9rLd


(This American White David Aldwinckle (American nationality) came all this way to Japan, and has lived here for many years in order to harass Japanese.)  Photos of the massacres of 20,000 Iraqis in a war of invasion that American White David Aldwinckle supports:

http://www.robert-fisk.com/iraqwarvictims_page2.htm
http://www.imaging-imagine10000.net/iraq-war.htm

Even while the US was massacring the 20,000 Iraqis who put up no resistance, Aldwinckle was saying things about Japan's bathhouses.  His sort of attitude is normal in the US, where White Supremacists like Aldwinckle support both racial discrimination policies and wars of invasion.


What American White David Aldwinckle claims:


1) There is no problem with non-White people being massacred in the tens of thousands as long as it benefits American Whites.


2) In a country as inferior as Japan, it's perfectly fine for unqualified American Whites like Aldwinckle to take on English instructor positions and receive preferential treatment.


3) It is perfectly all right for a degree of racial discrimination against non-Whites to happen if it benefits American Whites.


4) But it is completely unacceptable for inferior races such as Japanese to discriminate against American Whites...

3) I never said these things.  I usually ignore unreasonable criticism, but I was soon notified that the above post was being pasted verbatim on hundreds of "threads", i.e. on just about any thread regarding foreigners (regardless of whether it was about me in particular).  This reached a point where the point where my friends and fellow human rights activists began asking me if I had said these things, for after all, where there's smoke, there's fire.  I contacted 2ch administrators via official channels (there is a service expressly offered by 2ch for this) to have these posts deleted throughout Oct, Nov, and Dec 2005.  I neither received any answer from 2ch, nor found these posts being deleted (you could still google "アルドウィンクル, イラク, 2ch" and find at least 1000 hits in Jan 2007; as of yesterday, including my posts on the subject, it's in the high 800s).

4) My lawyers said I had grounds for libel (meiyo kison) because I am mentioned specifically by name (tokutei no kojin), saying things I did not say, with the clear intent to impugn my character.  Since we could not sue the anonymous and untraceable poster, we contacted the media responsible (2ch) through registered snailmail three times demanding the posts be removed from public view.  No answer again--in fact, our registered letters were returned as unclaimed mail despite the address being listed on 2ch as administrator Nishimura's.  Meanwhile, the problematic posts remained online.


5) We sued 2ch for libel in May 2005 in Iwamizawa District Court.  All court summons to Nishimura were ignored, returned as unclaimed.  No communication or defense whatsoever was ever offered by Nishimura to the court.  In November 2005, I made my case orally in court that my public character as an activist and educator had been damaged.


6) On Jan 20, 2006, the court ruled entirely in my favor, awarding me 1 million yen damages and 100,000 yen in court fees for negligence in the face of libel.  The court also ordered 2ch to remove all of these offensive posts from the server and to reveal the IP address (necessary for establishing the identity of the original poster).  


7) The interesting precedent set:  2ch has lost several other cases of libel for similar reasons (such as a clinic being smeared online, and business consequently dropping), but in those cases it was easy to show a balance sheet and claim concrete damages.  In my case, I was claiming damage to character as a public figure, which means the damages were less tangible.  Nevertheless, we got a generous award by Japanese court standards.


8) However, Nishimura never appealed, nor responded to repeated notices from the court (again, all registered communiqués were returned undelivered).  Nor did he follow any court rulings.  In fact, as we filed liens on his assets, we discovered his bank accounts are undiscoverable, and his nominal assets are well-nigh unreceivable, as there is a long line of victorious plaintiffs ahead of us.  To find out his accounts, we, not the courts, would have to hire private detectives.


9) We enter Catch-22 Territory, as we can only serve Nishimura court papers via official court routes and registered mail, yet those keep returning undelivered.  Yet the court will not bring him to account:  there is no "contempt of court" (bujokuzai) in Japan for unpaid fees, which would otherwise switch a Civil Court suit (minji soshou) into a Criminal Court suit (keiji soshou), which would engender police enforcement, arrest, or investigation.  In sum, the Japanese judiciary refuses to enforce its own verdict.  Especially in online media this is problematic.  In any other media, registration of assets is mandatory, thuse seizeable.  Internet media has private citizens holding unknown private bank accounts and the server located overseas.  So Nishimura remains above unaccountable and libel continues.


10) In future, higher-profile cases of libel lost by 2ch, Nishimura justifies his legal lamming by saying that there is no law to enforce these rulings, therefore what he is doing is not illegal, and if anyone wants to stop him, they should create a law.  Meanwhile, as media interest gathers, he "disappears" (shissou), only to resurface whenever print journalists offer him a meal and a story, and another chance to thumb his nose.  Legislators are considering ways to rein in people like Nishimura, but are hamstrung over concerns about any abridgment of Japan's very liberal laws regarding freedom of speech.  Thus Nishimura and 2ch go about their business, and more shenanigans (such as bomb scares in public buildings) push envelopes.  More recent developments regarding 2ch at www.debito.org/index.php/?cat=21

UPDATE--HATE SPEECH AND THE GAIJIN HANZAI MAGAZINE

FACTS OF THIS CASE (fully blogged at www.debito.org/index.php/?cat=27):


1) On Jan 31, publisher Eichi Shuppan (www.eichi.co.jp) released 30,000 copies of a glossy magazine entitled "GAIJIN [sic] HANZAI URA FAIRU" (Underground Files of Gaijin Crime) for sale for 670 yen at convenience stores and major bookstores nationwide.  Containing no advertising whatsoever and mysterious publisher "Joey H Washington", the mag contained several problematic pages (full writeup on the contents at www.debito.org/index.php/?p=214).


2) A sampling:  Cover: Crazed faces of killers putting bullet holes in the cover, with classic ethnic profiles (center stage is what appears to be a slitty-eyed member of the Chinese Mafia), with a Jihadist, generic white and black people, and caricatures of both N and S Korean leadership in the very back–all coming to get you, the reader. Along with a listing of the countries covered inside (complete with flags), it advertises interviews with the National Police Agency (NPA–who will be “thoroughly” chasing down “gaijin crime”) and ex-cop and "crime expert" Kitashiba Ken (who is quoted as saying that “everyone will become a target of ‘gaijin crime’ in 2007").  The take-home message at the bottom: “SHOULD WE LET THE GAIJIN LAY WASTE (juurin) TO JAPAN?”  As if “gaijin crime” is the main element of crime in Japan (it is not), and alarm towards hordes of gaijin is warranted.  Conclusion:  From the start, there is no attempt to strike a balance or avoid targeting, alarmism, or sensationalism.  The rest of the book (available scanned in its entirety for free at www.flickr.com/photos/ultraneo/sets/72157594531953574/) will bear this out.  The very first page asks the questions in the “Why do you beat your wife?” genre:  “Why is gaijin crime frightening? Why is it rising?  [even though it is not, according to Japan Times Feb 20 www.debito.org/japantimes022007.html) Why is it happening?…”  with a collared gaijin splayed out on the sidewalk by police with the headline in blood-red, “GOKUAKU GAIJIN” (evil foreigner). “WE CANNOT ALLOW THIS TO HAPPEN!” reads the final thought.


3) The next pages develop their case for Tokyo as a “Lawless Zone” (fuhou chitai, or “dangerous zone” in katakana, just in case you missed the point), listing up the obviously anarchic areas of Shibuya, Shinjuku, and Roppongi. Often categorized by country (China, South Korea, Iran, Brazil, Philippines, black people…) and crime (stabbing, smuggling, kidnapping, attempted murder, assault, petty theft, gangland whacks, youth gangs…), it liberally interprets the scenes in an unfavorable light:  A stabbing of an exchange student is questioned as a “battle between Chinese groups?”, a person found unconscious in the bar district of Roppongi, receiving medical attention from officials while gaijin and Japanese rubberneck, is interpreted as “the surrounding gaijin look as though they have no concern whatsoever”.  After all, Roppongi is apparently “a city without nationality” (mukokuseki toshi-- not “multicultural”?) where, as the article portrays, only the fittest survive.  As if the Yakuza don’t exist in Japan, with no long history of committing the same crimes in the same areas.  No comparative statistics at any time with Japanese crime, of course.  Bonus points for mosaicking over Japanese faces to mask their identity, but leaving the gaijin faces intact.


4) This is a 128-page magazine, so let me skip to the best bits:  Pages and pages of profiles and motivations of perps based upon nationality (since naturally, their premise is that crime is committed by nationalities, not individuals).  One screed of note is from the NPA, about how Japanese criminals (citing a wife's murder of a husband with a wine bottle and throwing his body parts in foreigner-populated areas) may be taking refuge in the cruelty of foreign crime. 


5) But the coup de grace belongs to a lurid six-page manga recreating the 2003 murders of a Fukuoka family by three Chinese “exchange students”.  After they break into the premises, one drowns the wife (who is a state of undress and drawn titillatingly), then smiles (and say, “Good, that’s put paid to one”) before strangling her nearby sleeping child. Then the father returns home and finds a Chinese threatening to knife his other daughter in the genkan.  The Chinese strangles her in front of him. Then two Chinese strangle him by pulling a rope between them taut (one puts his foot on his head for leverage).  How these actions, conversations and thoughts were recreated when there are no witnesses is unclear.  Finally, they are dumped in a Fukuoka harbor.  Final caption: “Nihonjin ni wa kangaerarenai kono rifujinsa. koumo kantan ni hito ga korosareru no wa chuugokujin da kara na no ka?” “The unreasonableness of this is unthinkable to Japanese. Does killing come so easily because these people are Chinese?” 


6) Most famous pages in the book:  showing gaijin and Japanese women engaging in public displays of affection and heavy petting on the street. The headlines are full of vitriol: “OI, NIGGER, GET YOUR HAND OFF THAT J GIRL’S ASS!!”, “YOU BITCHES THINK GAIJIN ARE THAT GREAT?!!” (with subtitles about comparative size and hardness), “HEY HEY HEY, NONE OF THAT TIT RUBBING ON THE STREET!!”, and, of course, the prize-winner: “HEY HEY HEY, GET YOUR HAND OUT OF THAT GIRL’S PUSSY IN PUBLIC!”  Given that this is all apparently consensual, none of this qualifies as a crime.  Supplemented with a long section on the foreigner sex industry in Japan (focusing on supply, not demand). In the interest of full disclosure, the magazine provides great detail on how to deal with foreign hookers, particularly how to procure them (even market prices). And a Q&A section on “Delivery Health” Korean pros, including speculation on whether their vaginas smell like kimchee (conclusion:  no).


7) The book closes with a calendar of crime–187 cases over 2006 organized by month stretched over 12 pages (including Japanese crimes would made the book a lot thicker!) And a back page that says that “Gaijin Crime in Japan–47,000 cases per year, with a world map surrounded by guns, knives, syringes, and skull-and-crossbones danger ratings for 14 countries that are “targeting Japan” (and, not mentioned, giving the overwhelming majority of domestic criminal elements some competition…).


8) Internet blogs (notably Japan Focus) immediately began a campaign to get GAIJIN HANZAI off the shelves, advocating a boycott of FamilyMart (and its overseas branches) and other outlets.  Within a week, statements from retailers (last holdout, Amazon Japan) admitted the book is discriminatory and began pulling it from their shelves.  GAIJIN HANZAI editor Saka Shigeki claimed in public that despite only trying to increase debate on a "taboo" subject, he was being harassed and censored.  His defense: the mag was "not discriminatory, as it is based on fact").  Then could not attend a FCCJ luncheon on Feb 26 to discuss this with the United Nations.  The book is now off the market (not even for sale on Eichi Shuppan's website), and has become a collectors' item on ebay (going price:  40,000 yen).

CONCLUSION FOR DISCUSSION:


Compare 2ch case, where the person in question is an individual and was personally targeted for disinformation, with the GAIJIN HANZAI Case.  Freedom of speech does not cover the act of malicious attempts to besmirch the character of a specific individual (tokutei no kojin).  But it is less clear in the case of "hate speech", where an entire segment of the population (not individuals by name) is targeted for deliberate disinformation.  This does not fall under definitions of libel, and the case for saying this publication should not be available to the public is weaker.


As far as the United Nations is concerned:

· [States parties] (a) Shall declare an offence punishable by law all dissemination of ideas based on racial superiority or hatred, incitement to racial discrimination, as well as all acts of violence or incitement to such acts against any race or group of persons of another colour or ethnic origin, and also the provision of any assistance to racist activities, including the financing thereof. (International Convention on the Elimination of All Forms of Racial Discrimination, Art 4, Japan effected 1996)

· “Any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by law” (International Convention on Civil and Political Rights, Art 20, Japan effected 1979)

· Recent Human Rights Council discussion on this topic:   A/HRC/2/6 20 September 2006 www.ohchr.org/english/bodies/hrcouncil/2session/docs/A_HRC_2_6.doc
My argument on why GAIJIN HANZAI should not be returned to bookstore shelves , addressed to SAKA Shigeki, editor, Eichi Shuppan Inc., in a rebuttal to his defense (available at www.debito.org/index.php/?p=224):


"In my view, when one publishes something, there are of course limits to freedom of speech. Although Japanese laws are grey on this, the rules of thumb for most societies are you must not libel individuals with lies, maliciously promote hate and spread innuendo and fear against a people, and not wilfully incite people to panic and violence. The classic example is thou must not lie and shout “fire” in a crowded theater. But my general rule is that you must not make the debate arena inconducive to free and calm, reasoned debate.


"GAIJIN HANZAI fails the test because it a) wilfully spreads hate, fear, and innuendo against a segment of the population, b) fortifies that by lacking any sort of balance in data or presentation, and c) offers sensationalized propaganda in the name of “constructive debate” (when I don’t think Mr Saka has any intention of doing anything more than selling magazines; he is on no search for the truth–only wishes to hawk wares for wareware nipponjin). Dialog is not promoted by fearmongering.


"Even then, we as demonstrators never asked for the law, such as it is, to get involved. We just notified distributors of the qualms we had with this book, and they agreed that this was inappropriate material for their sales outlets. We backed that up by proposing a boycott, which is our inviolable right (probably the non-Japanese residents’ only inviolable right) to choose where to spend our money as consumers. We proposed no violence. Only the strength of our argument and conviction.


"It’s not like this is a fair fight here–we do not have an entire publishing house at our disposal, with access to every convenience store in Japan, so we can publish a rebuttal side by side.  And the fact that the Japanese press has completely ignored this issue is indicative of how stacked the domestic debate arena is against us. You think the domestic press is going to go to bat for us and naturally restore balance to the national debate on foreign crime?


"We did what we could, and it worked.  Especially since the tone of GAIJIN HANZAI did our work for us. You should be kicking yourself for making our job so easy."
Discuss.  
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