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The Wajin’s Whiteness:
Law and Race Privilege in Japan

Mark Levin, William S. Richardson School of Law'

Zainichi is the basis of my existence. When you take the broadest sense of the
word, which literally means “being in Japan,” even the Japanese are zainichi.
But they take it for granted that they live in Japan. So zainichi is a word that
has no meaning for them. This makes them Japanese.

Between those like us who have to be conscious of the fact that they are living
in Japan and those who take it for granted, there is a huge gap. . . .2
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To act is to be committed, and to be committed is to be in danger. In this case,
the danger, in the minds of most white Americans, is the loss of their identity.’

7 7 7
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1.  Opening Thoughts

“Legal Realism,” “Law and Economics,” “Law and Society,” “Law and
Empiricism” are all familiar approaches to understanding law developed from
legal scholarship in the United States in the 20" century. While the scholarship
and foundational documents from these disciplines began by looking locally
within the United States, scholars subsequently experimented with non-U.S.
data aiming to establish the universal validity of these various theories across
national, societal, and cultural boundaries. Over the past thirty years, American
law scholars also drew attention to the pervasive role of race in shaping the
development of law and legal processes in the United States. Their studies
highlighted the relevance of race beyond obvious fields such as civil rights,
constitutional, and criminal law. In time, this emerging doctrine became known
as Critical Race Theory, somewhat linked to the approach of Critical Studies
through both name and ideas.

This paper is dedicated to the late Professor Chris Kwando Iijima, whose powerful and moving voice
was silenced too soon. Sincere thanks also to Hokkaido University Professor Ichiro Ozaki for
translating this paper into Japanese for publication.

Shijong Kim, in DAVID SUZUKI AND KEIBO OIWA, THE OTHER JAPAN: VOICES BEYOND THE
MAINSTREAM 179 (1996).

JAMES BALDWIN, My Dungeon Shook: A Letter To My Nephew On The One Hundredth Anniversary
Of The Emancipation, in THE FIRE NEXT TIME 23 (1963).
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In this paper, I contend that Critical Race Theory, like Legal Realism and
the “Law and” fields listed above, can be applied usefully in the Japanese law
context. This application suggests a better understanding of the role of race in
shaping Japanese law as well as a better understanding of the role of law in
shaping racial and ethnic relations in Japanese society. Furthermore, such an
“experiment” using Japan as a focus points to the wider applicability of the
ideas of Critical Race Theory.

At the very outset, a few definitions and an introduction of my platform
are necessary and I undertake that task in Part II. Part III introduces some key
methods in Critical Race Theory and finds relevance in using these methods to
understand race circumstances in Japan. Part IV concludes by considering the
practical implications of my findings and suggests areas for promising future
study.

2.  Defining Terms and Conditions

Throughout this paper, I use a number of terms that are susceptible to
multiple interpretations and understandings. Before going further, I will explain
what I mean when I use race and related terms, as well as a term from the Ainu,
“Wajin.” Further, because my approach to the ideas here are deeply and
inevitably connected to my personal aspects, I also explain a bit of who I am
and where I come from in approaching this study.

Race: Critical Race Theory and this paper reject the notion of race as a
biological, physiological, or genetic categorization. This rejection of biological
race 1s neither new nor limited to Critical Race Theorists, and can be traced
back at least to the anthropologist Ashley Montagu’s pivotal work in the early
1940’s, Man’s Most Dangerous Myth: The Fallacy of Race.” In the U.S.
context, these ideas were developed further in Professors Michael Omi and
Howard Winant’s important 1986 work, Racial Formation in The United States
from the 1960s to 1980s.” Accordingly, racial distinctions must be recognized
as social constructions, i.e., the dynamic inventions of societies that vary from
place to place and time to time.

Professor Ian Haney Lopez’s definition of race as “the historically
contingent social systems of meaning that attach to elements of morphology and

ASHLEY MONTAGU, MAN’S MOST DANGEROUS MYTH: THE FALLACY OF RACE (6‘h ed. 1997).

MICHAEL OMI & HOWARD WINANT, RACIAL FORMATION IN THE UNITED STATES FROM THE 1960S TO
1990s (2™ ed. 1994).
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ancestry”® captures the meaning of race as it will be used in this paper. While
this phrasing incorporates key aspects of race, it may leave readers feeling at a
loss for concreteness and boundaries. This is unavoidable because racial
distinctions have never had concreteness or clear boundaries. They are shaped
by societies at particular times, revised to suit later times, and sometimes even
abandoned. Yet if race is so intangible, does it have any meaning at all?

The answer is most certainly yes. My approach uses a metaphor from
natural science — weather clouds. These are also impossible to grasp, constantly
in motion, and redefined over time and across physical space. Even though
clouds lack concreteness or perfect static boundaries, one can look up and see
their shapes at any given moment. Clouds have meaning particularly because
they imply real consequences — it rains. This analogy also reveals why the
observer’s position is crucial. Cloud shapes appear differently depending on
where the observer stands and her interpretive inclinations. When some people
get wet and others stay dry, those who get wet will likely be in the best position
to know if it is raining. As it is in natural science with clouds and rain, so it is
in social science with race and racism.

Several closely related concepts add complicating dimensions to our
discussion.

Indigenousness perhaps deserves first mention. Indigenous peoples in
modern nations often share the circumstances of subordination with other
racially marginalized groups, but the elements of their subordination are
profoundly different. Unique and compelling circumstances relating to
indigenousness, such as claims to land and sovereignty, are well-recognized in
academic doctrine (for example, the writings of Professor Wil Kymlika’) and in
both international and local law. As I have written elsewhere, the Sapporo
District Court’s astute judgment in the 1997 Nibutani Dam Decision® reflects a
keen understanding of these matters. In contrast, as the late Professor Chris

IAN HANEY LOPEZ, WHITE BY LAW: THE LEGAL CONSTRUCTION OF RACE 14 (1996).
See e.g., WILL KYMLICKA, MULTICULTURAL CITIZENSHIP (1995).

Kayano v. Hokkaido Expropriation Committee, 1598 HANREI JIHO 33, 938 HANREI TIMES 75
(Sapporo Dist. Ct., Mar. 27, 1997) (Japan), reprinted in 38 I.L.M. 394 (Mark A. Levin trans., 1999),
(complete annotated translation). In this case concerning land expropriation for construction of a dam
in the village of Nibutani in Eastern Hokkaido, the Court gave remarkable and powerful judicial
recognition of the Ainu’s historical and present-day grievances. In both form and consequence, the
Court ruled against the Ainu plaintiff’s because the dam was allowed to remain standing. But owing to
the findings and doctrine apart from that final result, the case was resoundingly seen as a victory for the
Ainu plaintiffs. See Mark A. Levin, Essential Commodities and Racial Justice: Using Constitutional
Protection of Japan's Indigenous Ainu People to Inform Understandings of the United States and
Japan, 33 N.Y.U.J. INT'L L. & POL. 419 (2001).
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[ijima has written, the U.S. Supreme Court’s 2001 flawed decision in Rice v.
Cayetano’ offers a clear example of an unjust failure to understand the particular
elements of indigenousness in the dynamics of racial subordination.'

Ethnicity and caste are close counterparts to race, both of which
sometimes work as surrogates for race in social systems. Typically, ethnicity
relates to geographic heritage distinctions among peoples who have otherwise
been racialized into a single group,'' while caste relates to subordinated groups
within a society who lack apparent morphological differences from the
surrounding majority. As with race, these boundaries constantly shift across
time and place, so that some groups once viewed as racially separate may later
or elsewhere be viewed as separated by ethnicity or caste without any change in
the group’s actual makeup.

Discussions of race, ethnicity, nationality, and caste inevitably blur
together to reflect the common dynamics of marginalization experienced by
weaker minority groups of all four varieties. Although there are certainly
differences in how subordination is carried out and how marginalization is
experienced, this paper draws upon the commonality among these categories.
And so for convenience, I will sometimes set aside those differences and

address them using the singular term “race”.'

Racism: Critical Race Theorists recognize that racism is both of the mind
and of the material world. In a leading article, Professor Charles Lawrence
defined racism as “a set of beliefs whereby we irrationally attach significance to

something called race.”” Lawrence’s work broke new ground in identifying not
only “the conscious conspiracy of a power elite or the simple delusion of a few

Rice v. Cayetano, 528 U.S. 495 (2000) (voting scheme for election of trustees of the Office of
Hawaiian Affairs violates Article 15 of the U.S. Constitution).

10 Chris K. Iijima, Race Over Rice: Binary Analytical Boxes and a Twenty-First Century Endorsement of

Nineteenth Century Imperialism in Rice v. Cayetano, 52 RUTGERS L. REV. 91 (2000). Professor Iijima,
describing the Rice decision as a case in which “majoritarian perspective and racial norms masquerade
as neutral narrative,” carefully deconstructs the historical misrepresentations and omissions in the
Court’s majority opinion. Id. at 98 — 103.

1 Moreover, nationality is very closely allied with ethnicity, but derives from the political boundaries of

citizenship which define a legal status used by the nation-states in our world.

12 This points to Professor David Hollinger’s suggestion that U.S. writers should abandon the terms

“race” and “ethnicity” for a new term, “ethno-racial blocs,” which “better reflects our understanding of
the contingent and instrumental characteristics of the categories, [and] acknowledges that the groups
traditionally called racial exist on a blurred continuum with those traditionally called ethnic.” DAVID
HOLLINGER, POST ETHNIC AMERICA 39 (rev. 2000).

13 Charles Lawrence III, The Id, The Ego, and Equal Protection: Reckoning with Unconscious Racism, 39

STAN L. REV. 317, 330 (1987).
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ignorant bigots,” but also racism’s ubiquitous character in the minds of well-
intentioned persons.'*

Professor Richard Delgado supplies another description, defining racism
as a “means by which society allocates privilege, status, and wealth.”"> Delgado
argues that, notwithstanding the painful implications of racist “images, words,
attitudes, and scripts that convey the message that certain people are less
worthy . . . than others”', such a materialist focus is necessary for Critical Race
Theory. As Delgado explains, political action should be anchored in a
materialist approach because “race and racism are not things that would cease to
exist if we stopped thinking about them.”"”

While racism may be difficult to identify in all of its forms and
mechanisms (visible and hidden), a few elements are clear.

First, racism is best understood by those who are its victims. Professor
Mari Matsuda, who calls upon scholars to “look to the bottom,” reminds us that
“those who lack material wealth or political power still have access to thought
and language, and their development of those tools will differ from that of the
more privileged.”"® (Or repeating my analogy above, those who get wet are
usually in the best position to know when it is raining.)

Second, privileges will be enjoyed by persons in dominant groups
regardless of whether those persons are intentionally or unintentionally engaged
in active racist behavior. As Lawrence points out, when unconscious ideas and
beliefs fuel material race-based inequities, it becomes harder for persons of
good intent to see their own complicity in perpetuating objectionable racism.
Similarly, “by focusing on the issue of individual racism rather than societal
discrimination, [persons of good intent] can relieve themselves of any
responsibility for wrongdoing.”"’

In short, racism exists in both discourse and ideas and in material social
systems. From either approach, racism comes to be seen as ordinary and

Id.

Richard Delgado, Two Ways to Think About Race: Reflections on the Id, the Ego, and Other Reformist
Theories on Equal Protection, 89 GEo. L.J. 2279, 2283 (2001).

Id. at 2282.
Id. at 2284.

Mari Matsuda, Looking to the Bottom: Critical Legal Studies and Reparations, 22 HaArRv. C.R.—C.L.L.
REV. 323 (1987).

See Lawrence supra note 13.
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universal. It represents the hierarchy of dominant groups over subordinated
social groups and serves as the primary tool to accomplish the perpetuation of
that hierarchy.

Wajin: Japan’s racial dynamics are fluid and complex. Competing
notions of the nation and its people have created internal and external “others.”
Although “race” has not always been the term used to define these boundaries,
race or race counterparts (i.e., culture, ethnicity, and nationality) have been the
principal operating mechanisms. As Professor Michael Wiener has written, the
terms have varied, but the net result of an “essentialized identity which
distinguishes the Japanese from other populations” has remained constant.

Weiner writes:

Although there have been divergencies in the representation of
“Self”, expressed variously in terms of “race”, ethnicity or culture,
all have been grounded in notions of an essentialized identity
which distinguishes the Japanese from other populations. To a
certain extent, recent conceptualizations of Japanese uniqueness
reflect an attempt to avoid the genetic consequences of the Second
World War. In the broadest sense, cultural determinants (religious
values, language, patterns of social and economic organization),
rather than genetic or physiological markers, have been deployed to
signify the existence of an immutable and homogeneous Japanese
identity. Within this literature, the Japanese present is transformed
by an idealized past, heterogeneity ignored, and historical memory
suppressed.”

This essentialized Japanese core that Weiner describes has no adequate
name in most modern conversations about Japan.! To speak simply of
Japanese people or “the Japanese” fails because Japanese-ness simultaneously

20 . s
MICHAEL WEINER, Introduction to JAPAN’S MINORITIES: THE ILLUSION OF HOMOGENEITY, X1, XII—XIII.

(1997). This brief excerpt may leave Weiner’s argument unclear. Partly modeled on Nazi notions of
the Aryan race, late-Imperial Japan's national discourse included explicitly racist discussions -- with the
Yamato people (minzoku) as the essentialized Japanese social construction. This put Japanese apart
from other Asians as well as non-Asians using biological race as the defining mechanism. As with
Nazi eugenic practices (and sadly, similar discourse/practice in Anglo-American nations as well), this
racist discourse was intertwined with practical action through eugenics.

Given this ugly history, Weiner explains that post-WWII discourse in Japan generally avoids "race" as
the term for essentializing Japan/Japanese into a unique body, and instead draws upon ethnic or cultural
surrogates "rather than genetic or physiological markers". But the result nonetheless creates "an
essentialized identity which distinguishes the Japanese from other populations." Id.

2 See infra text at footnote 59.
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includes and excludes many minority people living in Japan. Thus, for example,
Ainu people are undeniably Japanese in the context of nationality, but they are
not seen as Japanese when race, ethnicity, or culture are considered.”

Other phrasings are also unsatisfactory. I have heard some speak of
“Japanese Japanese,” but this seems both circular and unclear. The pre-war
notion of the Yamato race or Yamato people perhaps captures the group
description correctly, but this usage calls up the legacy of extreme racism in
imperial Japan and therefore distracts us from present day issues.

Although my proposal is not the only possible semantic solution, I
support the use of the Ainu term Wajin to describe Japan’s mainstream ethno-
racial majority. The term is not deprecatory in any manner and it roughly
establishes the concept in mind. > As with any racial identity, the boundaries
must be imprecise and amorphous. But most readers, most of the time, will
understand who is a Wajin and who is not. In that regard, the term is good
enough and maybe as good as is possible.

Mark Levin: While it is unconventional to define oneself in a paper on
Japanese law, Critical Race Theory writings suggest that the failure to do so in a
paper on race would imply a lack of understanding of my role in racial
dynamics. Certainly, I would be thoughtless to write this paper without
realizing that I am White, a U.S. citizen, Jewish-American, male, heterosexual,
able-bodied, educated, and (relatively) affluent in the U.S. and the world.
Further, all, or nearly all, of these aspects of myself ordinarily result in high
social standing and a degree of privilege (including race-based privilege).
Accordingly, I want my readers to know that I have considered these issues. I
might hope that my inquiries will define me at least as a well-intentioned person,
but I know that my goodness has limits. I do not pretend that I can completely
escape from even malicious race-based distinctions that my unconscious
generates. Yet, [ hope that my conscious mind will succeed, more often than
not, in overriding the venoms of racism and cluelessness inside me. Further, I
can not speak for anyone else, especially a marginalized person of color, but I
look to marginalized persons in the U.S. and Japan as sources for insight and for
comment on my work.

2 Discussions in this paper skip over the issue of people of mixed race or ethnicity, which further

complicate any quest for definitions and boundaries.

2 “Yamatonchu,” used by Ryukyuan people, might do just as well. I select “Wajin” primarily owing to

my familiarity with the term, but I also think it is more suitable since it is a Japanese language word
with ancient etymological roots. (Thanks to Professor Robert Huey for this information.)
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3. Two experiments in Critical Race Theory
A Law’s Performance in the Construction of Race in Japan

As noted above, over the past several decades social scientists have
created a new understanding of race as a social construction that lacks any
inherent physiological or biological meaning. Critical Race Theorists first
connected these discussions to our understanding of law by pointing to the
explicit and implicit uses of race in case law jurisprudence.

Racial aspects of constitutional law or criminal law need no introduction,
but racial elements hidden in seemingly “race-neutral” areas of law also are
numerous. To mention only two: environmental justice scholars have
identified racism in extraordinary disparities in the siting of adverse
environmental perils unmistakably linked with differences in racial and class
demographics.* Similarly, when tax law is scrutinized closely, Professors
Beverly Moran and William Whitford have illustrated numerous aspects of the
Internal Revenue Code disadvantageous to racial minorities.”

Analogs of these dynamics, i.e., race as the driving force in the law’s
development, are easily found in Japan. Race (or ethnicity or caste) has been
the undercurrent of aspects of constitutional law (such as the voting rights of
foreigners or the rights of the Ainu in the Nibutani Dam Decision®), civil law
(e.g., the Anna Bortz decision®’ in tort law and numerous family law cases),
nationality laws, employment law (i.e., the absence of statutory discrimination
laws), public accommodations law (e.g., the Otaru onsen case), the family
registry law (as presented by Professor Tamie Bryant™), the Burakumin and
judicial legitimization of instrumental violence (as presented by Professor Frank
Upham®), and countless administrative policy determinations that accomplish

24 See e.g., works cited in Carita Shanklin, Pathfinder: Environmental Justice, 24 ECOLOGY L.Q. 333.

See generally ROBERT D. BULLARD, CONFRONTING ENVIRONMENTAL RACISM: VOICES FROM THE
GRASSROOTS (1993) and ROBERT D. BULLARD, ENVIRONMENTAL JUSTICE AND COMMUNITIES OF
COLOR (1994).

25 See Beverly I. Moran & William Whitford, A Black Critique of the Internal Revenue Code, 1996 WIs,

L.REV. 751 (1996).

26 Kayano v. Hokkaidd Expropriation Committee, 1598 HANREI JIHO 33, 938 HANREI TIMES 75

(Sapporo Dist. Ct., Mar. 27, 1997) (Japan), reprinted in 38 I.L.M. 394 (Mark A. Levin trans., 1999).

27 Bortz v. Suzuki, Judgment of October 12, 1999, Hamamatsu Branch, Shizuoka District Court, 1718

HANREI JIHO 92, reprinted in 16 Pac. Rim L. & Pol'y J. 631 (Timothy Webster trans., 2007).

28 Tamie Bryant, For the Sake of the Country, For the Sake of the Family: The Oppressive Impact of

Family Registration on Women and Minorities in Japan, 39 UCLA L. REvV. 109 (1991).

29 See FRANK UPHAM, LAW AND SOCIAL CHANGE IN POSTWAR JAPAN, CH. 3 (1987).
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racial subordination such as environmental racism (e.d., siting of undesirable
public works projects such as the Nibutani Dam). In public safety, education,
and health administration, government officials who work “colorblindly” are
unable to measure or remediate racially detrimental situations. *°

Recently, Professor lan Haney Lopez and others reverse the direction of
inquiry. Instead of looking at race shaping law, they investigate how law has
actively shaped U.S. society’s racial makeup. Influences and effects flow in
both directions — from society to law, and from law back to society.

Haney Lopez writes:

The law is one of the most powerful mechanisms by which any
society creates, defines, and regulates itself. Its centrality in the
constitution of society is especially pronounced in highly legalized
and bureaucratized late-industrial democracies such as the United
States. It follows, then, that to say race is socially constructed is to
conclude that race is at least partially legally produced. Of course,
it does so within the larger context of society, and so law is only
one of many institutions and forces implicated in the formation of
races . ... [L]aw does more than simply codify race in the limited
sense of merely giving legal definition to pre-existing social
categories. Instead, legislatures and courts have served not only to
fix the boundaries of race in forms we recognize today, but also to
define the content of racial identities and to specify their relative
privilege or disadvantage in U.S. society.”

Haney Lopez argues that law constructs race primarily through three
mechanisms. First, legal exclusion of people with certain features from a
country constrains reproductive choices in a manner ultimately determining the
range of variations of physical appearances within the society. Second, law
gives racialized meanings to differences in physical features and ancestry by
categorizing individuals in racial terms. And third, law “translates ideas about
race into the material societal conditions that confirm and entrench those
ideas.”

30 For example, I am told that there are no official statistics disaggregating tobacco use by minorities in

Japan. But without such data, the government can not recognize or take action to address health
disparities caused by tobacco use. As to the Ainu, this lack of data may also violate Japan’s
international treaty obligations under Article 4 of the Framework Convention for Tobacco Control.

31 See HANEY LOPEZ supra note 6 at 9-10.

32 Id. at 14,
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Applying Haney Lopez’s methodology, law’s construction of race in
Japan is evident through all three of the dynamics he describes.

In the first instance, the relationship between the Ainu people and
“Wajin” (i.e., the dominant majority of Japanese persons) provides an
outstanding example.” For the Ainu, law has been the implementing
mechanism of both assimilation and exclusion policies and law continues to
work in the denial of the Ainu people in Japan today. At the outset, law
contributed to the Wajin domination and Ainu subordination, affecting the
material conditions of the “Dying Ainu.” When such notions turned into
prevailing assumptions, they cycled back to further influence and determine
policy decisions. Meiji period rules and regulations regarding Ainu custom,
most notably the 1899 Hokkaido Former Aboriginals Protection Act™, violently
deprived the Ainu people of language, culture, and economic capability. In
doing so, the law stealthily created and forcibly maintained the circumstances
underlying prevailing racial notions of the Ainu as a “Dying Race.” Although
perceived by Wajin and other outsider observers as the natural progression of
Social Darwinism, the situation was anything but ordained by natural science.
The impairment of Ainu lifestyles was “only natural,” of course, as the
inevitable result of an intentionally created socio-legal system that forced the
Ainu people into poverty and despair.

Forced assimilation of the Ainu, accomplished through law, also altered
the physical appearances of the Ainu people and thus the Japanese nation as a
whole. As race-based laws and derivative social practices worked to influence
voluntary and involuntary reproductive activity, morphological aspects
commonly associated with Ainu ethnic heritage lost a degree of distinctiveness
in comparison, for example, to that which would have been observed even one
hundred years before.

As with nationality laws in the United States, the Japanese Nationality
Law” was consciously designed and has been consistently applied to support
and promote Wajin notions of mono-ethnicity. Besides blind indifference to the
presence of Japanese national minorities, Prime Minister Nakasone’s inaccurate
perception of a natural mono-ethnic order could only have come to pass because
the Japanese Nationality Law de-nationalized Japanese citizenship and

33 See RICHARD SIDDLE, RACE, RESISTANCE AND THE AINU OF JAPAN (1996).

34 Hokkaido Kytudojin Hogo H6 [Hokkaidd Former Aborignals Protection Act], Law No. 27 of 1899

(Japan), reprinted in Siddle, supra note 33, app. 1, at 194.

33 Kokuseki ho [Nationality Law], Law No. 147 of 1950, amended by Law No. 268 of 1952, Law No. 45

of 1984, and Law No. 89 of 1993 (Japan).
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disfranchised hundreds of thousands of Koreans and Taiwanese persons resident
in Japan who had been brought to imperial Japan as a colonial workforce.*
Japan also maintains a highly restrictive approach to dual nationality that Mie
Murazumi has described as rooted in “notion[s] of loyalty in Japan’s culturally
homogeneous society.”’ Although less directly implicating the Ainu, the
Nationality Law, as written and as implemented, has physically created a Wajin-
dominated nation with few apparent “others.”

Lastly, Professor Tamie Bryant’s groundbreaking study of Japan’s family
registry laws offers yet another example of these hidden dynamics.”® Bryant’s
writing shows how, for ethnic Koreans present in Japan and the historically
discriminated Burakumin, the family registry laws offer a nearly perfect
example of what Haney Lopez describes when he argues that law gives
racialized meanings to differences in ancestry by categorizing individuals in
racial terms. Although not explicit in Bryant’s work, the same injurious state of
affairs derive from the family registry laws to all minorities in Japan whose
status is legally defined by citizenship.”

B. A New Paradigm for Race in Japan: The Wajin’s Whiteness
1. Whiteness

In Japan today, the Wajin majority is overwhelmingly dominant and
privileged in comparison with Japan’s minority populations. In the U.S., we
have a corresponding racial group who are overwhelmingly dominant and
privileged: white people. To state the main point of this paper in six simple
words: the Wajin are Japan’s white people.

Of course, the inquiry does not end there. If readers will accept the
validity of my premise, what are the implications? The methodology of race
studies that looks at white people in the U.S., i.e., Whiteness studies, provides a
valuable set of analytical tools affording new understandings and insights when
applied to Japan.

Looking carefully at the racial and social characteristics of white people
is hardly a new thing. Professor David Roediger’s rich collection of writings,

36 See YUJI IWASAWA, INTERNATIONAL LAW, HUMAN RIGHTS, AND JAPANESE LAW 130-134, n. 16 (1998).

37 Mie Murazumi, Japan’s Laws on Dual Nationality In the Context of a Globalized World, 9 PAC. RiM L.

& PoL'Y 415,426 (2000).

38 See Bryant supra note 28.

39 Professor Bryant’s work may be recognized as an early application of Critical Race Theory in

comparative law study of Japan.
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Black on White: Black Writers on What It Means to Be White, for example,
carefully exhibits how examining and understanding white people has been a
basic element of survival for people of color in the U.S. from the times of
slavery forward. In his introduction, Roediger notes: “From folktales onward
African Americans have been among the nation’s keenest students of white
consciousness and white behavior.”*’

While not a new phenomenon, Whiteness studies nevertheless only
recently moved closer to the mainstream at U.S. universities and it has been
brought forward by proponents of Critical Race Theory. Whiteness studies, or
Critical White Studies, are not limited to Critical Race Theory writings, but
Critical Race Theory writers in U.S. law schools have been actively involved in
this work. Exposing hidden interrelations between Whiteness and American
law has been among the most significant achievements of Critical Race Theory
to date.”!

“Whiteness” describes a set of distinct social circumstances enjoyed by
whites in American society. (Once again, as with any racial identity, the
boundaries are imprecise and amorphous. As Haney Lopez notes, “it refers to
an unstable category which gains its meaning only through social relations and
that encompasses a profoundly diverse set of persons.”)*

Most notably however, Whiteness involves a vast range of social
privileges and an intricately related but separate experience described as
transparency. Privilege describes the other side of the “wages of whiteness
that is the benefits experienced by whites in America by virtue of their dominant
status, and regardless of any intent or lack thereof to participate in racially
oppressive structures imposed on people of color. Transparency means the
ability of whites to live without recognizing race as a fundamental operating

9943

40 David R. Roediger, Black on White: Black Writers on What it Means to be White 4 (1998).

4 Perhaps the most influential work on Whiteness in the Critical Race Theory repertoire is Professor

Cheryl Harris’ 1993 Harvard Law Review article Whiteness as Property, 106 Harv. L. Rev. 1707,
identifying a legal property interest held by whites in the U.S. More recently, Professors Richard
Delgado and Jean Stefancic assembled a collection of excerpts from 114 writings (with brief synopses
of numerous other works) into a single edited volume titled Critical White Studies, demonstrating the
extraordinary range of writings in this area. CRITICAL WHITE STUDIES: LOOKING BEHIND
THE MIRROR (Richard Delgado & Jean Stefanic eds., 1997).

42 HANEY LOPEZ, supra note 6, at xiv.

s Professor David R. Roediger crafted this phrase (and titled his work) from the writing of W.E.B.

DuBois. ROEDIGER, THE WAGES OF WHITENESS: RACE AND THE MAKING OF THE AMERICAN WORKING
Crass 12-13 (1999) quoting DUBOIS, BLACK RECONSTRUCTION IN THE UNITED STATES, 1860-1880
700-701.
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factor and without examining the impact of race (including race-based
privilege) upon their life experiences.

Privilege may be especially difficult to recognize by one who is
privileged. One of the most effective exercises in this task has been articulated
by Professor Peggy Mclntosh and is used often by teachers of race and ethnicity
in the United States. Mclntosh lists dozens of ordinary daily events that she, as
a white person, can count on, but recognizes that her African American co-
workers, friends, and acquaintances can not. For example, “I can go shopping
alone most of the time, fairly well assured that I will not be followed or
harassed by store detectives,” “I can turn on the television or open to the front
page of the paper and see people of my race widely and positively represented,”
or “I did not have to educate our children to be aware of systemic racism for
their own daily physical protection.”** Similarly, Professors Stephanie
Wildman and Adrienne Davis speak of “making systems of privilege visible”
precisely because “examining privilege reveals that the characteristics and
attributes of those who are privileged group members are described as societal
norms - as the way things are and as what is normal in society.”*

Transparency may be best understood as one aspect of racial privilege
and perhaps the most significant for the discussion that follows in this paper.
Transparency in the present context means the lack of race conciousness among
members of the privileged group as to their racial character. Professor Harlan
Dalton calls this “race obliviousness.”

Dalton writes:

“Most White people, in my experience, tend not to think of
themselves in racial terms. They know that they are White, of
course, but mostly that translates into being not Black, not Asian-
American, and not Native American. Whiteness, in and of itself,
has little meaning. . . . [This] blinds Whites to the fact that their
lives are shaped by race just as much as are the lives of people of
color. . . . Far and away the most troublesome consequence of race

4 Peggy Mclntosh, White Privilege and Male Privilege (Wellesley Coll. Ctr. for Research on Women,

Working Paper No. 189, 1988) in POWER, PRIVILEGE AND LAW 22-23 (Leslie Bender & Daan
Braveman eds., 1995). MclIntosh, a scholar in Women’s Studies, notes: “I think whites are carefully
taught not to recognize white privilege as males are taught not to recognize male privilege.” Id. at 23.

45 Stephanie Wildman & Adrienne Davis, Language and Silence: Making Systems of Privilege Visible, 35

SANTA CLARA L. REV. 881 (1995).

HHIB NFEIRSR & BAE—FIAD ANBIEHEIS DN T -13- PR 80 K25 — 80

.pdf file created 7/27/2012 10:12 AM.



PUBLISHED IN HORITSU JIHO, FEBRUARY 2008 (in Japanese, Ozaki translation) Mark A. Levin, Professor
Horitsu Jiho, Vol. 80, No. 2, pp. 80-91, Feb. 2008 The William S. Richardson School of Law
Or cite to SSRN at http://ssrn.com/abstract=1551462 The University of Hawai‘i at Manoa, Honolulu, Hawai‘i U.S.A.

obliviousness is the failure of many to recognize the privileges our
society confers on them because they have white skin.”*

Thus, racial transparency in this context is not Ralph Ellison’s “Invisible
Man,”" the Black man who is barely noticed in a White-dominant society.
Rather, transparency in our discussion is first, a characteristic of Whites who are
precisely and profoundly unaware of their Whiteness, and secondly, involves
the ironic fact that White’s Whiteness is immediately and entirely obvious to
non-Whites.**

2. Wajin-ness

Taking from American discourse the tenet that dominance and privilege
are archetypically attributed to Whiteness, we may then recognize a
corresponding social attribute for Japan that I label “Wajin-ness.”

Wajin-ness shares much with its U.S. counterpart. Racial subordination
of minority populations is the most obvious commonality, well exemplified in
Japan by the Wajin/Ainu history that I have written about previously and well
documented in other works pertaining to Burakumin, ethnic Koreans in Japan,
Ryukyu/Okinawan Islanders, Nikkei communities in Japan, other Asian
communities in Japan, and smaller communities such as the multi-racial/ethnic
people living in the Bonin/Ogasawara archipelago.*’

Critical Race Theory helps us understand the implication of racial
subordination and corresponding Wajin privilege. With both conscious and
unconscious discrimination constantly burdening Japan’s minority populations,
Wajin-ness, like Whiteness, includes countless elements of social privilege both
cognitively recognized and unrecognized by its beneficiaries. Wajin experience
privilege by living without the discrimination experienced by non-Wajin in
Japan.® Moreover, Wajin’s lives are further privileged (even apart from not

46
HARLAN L. DALTON, RACIAL HEALING: CONFRONTING THE FEAR BETWEEN BLACKS AND WHITES 105,

110 (1995). Dalton also excerpts MclIntosh’s examples of white privilege. Id. at 111.

47 See generally, RALPH ELLISON, INVISIBLE MAN (1952).

48 .. . . . .
Note that this is also different from the more common meaning of “transparency” in social processes,

such as when we talk about transparency in politics, administrative affairs, or corporate governance.
While that usage may be already familiar to Japanese readers, “transparency” in Critical Race Theory is
something entirely different.

49 Levin, supra note 8. In writing that article, I learned much about these issues from TESSA MORRIS-

SUZUKI, RE-INVENTING JAPAN: TIME, SPACE, NATION (1998).

20 Though certainly many Wajin experience discrimination in other regards, such as owing to gender,

sexual orientation, disability, socio-economic class, or the like. These dividing lines raise issues of
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having to face discrimination). This is because, for example, they do not have
to live through the (literal) alienation that Zainichi Koreans have in their lives.
And they do not suffer the indigenous Ainu people’s relentless grief for loss of
sovereignty over their homelands.

Critical Race Theory writings on Whiteness challenge us to turn our
focus away from the minority victims of racism to the majority perpetrators.
Thus, the discussion should not be only about the Ainu, Burakumin, or other
minorities in Japan.”' We must also ask how Wajin privileges operate? To
whose benefit? And with what costs?

Substituting “Wajin” for “white,” I quote from Delgado:

Why then do we draw the categories the way we do? Addressing
this question includes examining what it means to be Wajin, how
Wajinness became established legally, how certain groups moved
in and out of the category of Wajinness, “passing”, the
phenomenon of Wajin power and Wajin supremacy, and the
automatic privileges that come with membership in the dominant
race.”

Of course, looking at Wajin-ness does not mean ignoring Japan’s
minorities. In fact, the most insightful answers will likely be available from
minority voices who can speak from the experience of enduring Wajin
domination. Their unique perspective is based in what W.E.B. DuBois labeled
“dual consciousness™ and it forces them to constantly judge and interpret the
Wajin world in a way that Wajin need not and can not.

Wajin transparency is also worthy of attention because it presents a
different picture from what can be seen within U.S. racial dynamics. I contend
that Japan’s potent discourse of racial homogeneity or mono-ethnicity and
social attitudes and structures that tie in with that discourse represents the nearly
perfect achievement of majority race transparency.

intersectionality that are fully addressed in Critical Race Theory, but omitted intentionally in this paper.
See e.g. DELGADO, CRITICAL RACE THEORY: AN INTRODUCTION at 51-56(2001).

! This is also why the phrases “Ainu problem” or “Dowa problem” are inherently problematic and

injurious. The phrases necessarily imply Wajin centrality and locate minority persons in Japan as an
“other”. The phrases also ignore the fact that, for Ainu, Burakumin, and other minorities in Japan, the
social circumstances are a “Wajin problem”.

52 DELGADO, supra note 50, at 75.

33 See W.E.B. DUBoOIS, THE SOULS OF BLACK FOLK, ESSAYS AND SKETCHES (1903).

HHIB NFEIRSR & BAE—FIAD ANBIEHEIS DN T -15- I 80 K25 — 80

.pdf file created 7/27/2012 10:12 AM.



PUBLISHED IN HORITSU JIHO, FEBRUARY 2008 (in Japanese, Ozaki translation) Mark A. Levin, Professor
Horitsu Jiho, Vol. 80, No. 2, pp. 80-91, Feb. 2008 The William S. Richardson School of Law
Or cite to SSRN at http://ssrn.com/abstract=1551462 The University of Hawai‘i at Manoa, Honolulu, Hawai‘i U.S.A.

White transparency in the U.S. clearly exists. One malignant aspect of
white transparency, for example, is that U.S. K-12 and university pedagogy
commonly points to European (white) traditions and heritage as the society’s
normative social core. There have been dramatic social contests over
incorporating multi-culturalism into our educational systems. But aside from
the furthest fringe among neo-Nazi groups and their associates, one no longer
hears descriptions of the United States as a mono-racial, mono-ethnic nation as
one might have years ago.” From the time the U.S. moved past the infamous
Dred Scott decision™ by enacting the Civil War Amendments to the U.S.
Constitution, it seems hard to imagine any serious author or political leader
denying the basic existence of minority populations in the United States.

In contrast, I believe Japan’s Wajin-dominant racial discourse represents
the epitome of majority race transparency. Modern Japan’s mainstream racial
discourse famously presents a false myth of homogeneity based upon a carefully
constructed and maintained conception of a single Japanese race. This social
system involves the denial (or virtual denial as de minimus) of the presence of
ethnic and racial minorities in Japanese society.”® Thus denial, enabled by long-
standing assimilation and exclusion policies, has been an essential means to
subordinate minorities in Japan.

Although the conception of Japan as a homogeneous mono-ethnic society
is not perfectly incorporated into the national consciousness, it is nearly so.
This race project is evidenced repeatedly by public assertions from political
leaders and it is also intricately wound through Japan’s nationalized educational
pedagogy. Minority communities and their supporters routinely protest these
circumstances and they have achieved small steps such as through the 1997
Ainu Culture Law.”” But the overall picture remains relatively stable. Thus, in
obscuring the existence of minorities in Japan, transparency is almost perfectly
achieved.

>4 One does hear claims of the U.S. as a Christian nation in mainstream discourse, but that is a different

issue.

53 Dred Scott v. Sanford, 60 U.S. (19 How.) 393 (1857) (free black slave could not be considered a U.S.

citizen).

36 For some Wajins, the extraordinary degree of racial transparency beyond that of Whites in the U.S.

may leave them unaware even that race-based social boundaries and minority subordination exist in
Japan, or at least profoundly unaware of many painful realities.

37 AINU BUNKA NO SHINKO NARABINI AINU NO DENTO-TO NI KAN SURU CHISHIKI NO FUKYU OYOBI

KETHATSU NI KAN SURUR HORITSU [ACT FOR THE PROMOTION OF AINU CULTURE & DISSEMINATION OF
KNOWLEDGE REGARDING AINU TRADITION], LAW NO. 52 OF 1997 (Japan), translated in 1 ASIAN-PAC.
L. & PoL’y J. 11 (Masako Yoshida Hitchingham trans., 2000), available at
http://www.hawaii.edu/aplpj/pdfs/11-masako.pdf.
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So why is this extreme degree of transparency such a significant problem
for race relations in Japan? Professor Taunya Lovell Banks’ apt prescription for
racial reconciliation in the U.S. reminds us that “[t]here can be no establishment
of trust between blacks and whites, however, without public dialogues, and
these dialogs must include an accounting of America’s unpleasant racial past.
Wildman and Davis present a similar argument: “What we do not say, what we
do not talk about, maintains the status quo.” > Yet even to begin a dialog
concerning race in Japan, Wajins must first tear down the dominating
framework of insidious minority transparency.

9958

Thus, the notion of racial transparency in Japan points towards three
necessary steps for racial reconciliation and justice in Japan. First, Wajin must
become cognizant of minority experiences in Japan — including both histories
and present realities. Second, Wajin must come to understand their own
Wajinness — how their lives are privileged by historical and ongoing racial
inequalities. And only then, with transparency overcome, Wajin can listen to
Professors Banks, Wildman, and Davis’ advice to engage in a meaningful dialog
towards racial reconciliation.

4. Using Critical Race Theory to Advance Race Justice in
Japan

Race praxis is a critical pragmatic process of race theory generation and
translation, practical engagement, material change, and reflection. It grounds
justice at the juncture of progressive race theory and antisubordination
practice.60

Medical doctors ordinarily strive to identify the situs of an illness in the
body in order to prescribe a course of treatment. In the same manner,
recognizing law’s role in the construction of race strengthens anti-racist efforts
by revealing crucial targets for justice-based legal reform. Using Critical Race

o8 Taunya Lovell Banks, Exploring White Resistance to Racial Reconciliation in the United States, 55

RUTGERS L. REV. 903, 964 (2003).

59 Wildman and Davis, supra note 45 at 885. Wildman and Davis continue: “But to describe or to talk

about these unspoken systems means we need to use language. But even when we try to talk about
privilege, the language that we use inhibits our ability to perceive the systems of privilege that
comprise the status quo.” Id. This overlaps with my argument for putting the words “Wajin” and
“Wajinsei” into common Japanese usage.

60 ERIC YAMAMOTO, INTERRACIAL JUSTICE: CONFLICT & RECONCILIATION IN POST-CIVIL RIGHTS

AMERICA 10 (1999).

HHIB NFEIRSR & BAE—FIAD ANBIEHEIS DN T -17- I 80 K25 — 80

.pdf file created 7/27/2012 10:12 AM.



PUBLISHED IN HORITSU JIHO, FEBRUARY 2008 (in Japanese, Ozaki translation) Mark A. Levin, Professor
Horitsu Jiho, Vol. 80, No. 2, pp. 80-91, Feb. 2008 The William S. Richardson School of Law
Or cite to SSRN at http://ssrn.com/abstract=1551462 The University of Hawai‘i at Manoa, Honolulu, Hawai‘i U.S.A.

Theory®' to analyze Japan, the disadvantageous impact of hidden race-based
legal structures cry out for attention.

To be sure, law’s construction of race need not be harmful. Thus, for
example, despite the plaintiffs’ technical loss, the Nibutani Dam court’s
extensive decision® documented and acknowledged centuries of the Wajin
misdeeds against the Ainu people. The court brought forward to the Japanese
public and its government leaders present day recognition of Wajin culpability
and declared the Ainu people to be a distinct indigenous minority in Japan
whose members are entitled to constitutional and international human rights
with regard to their Ainu identity. This holding broke new ground by
penetrating the outer boundaries defining Japanese nationhood and the inner
boundaries pertaining to racial justice within the nation. The decision, carried
by the media beyond the pages of law books to the broader society,
reconstructed Japanese notions of race.® This may prove to be the most lasting
achievement of the Nibutani Dam decision.

In thinking about law reform in Japan, Critical Race Theory authors who
consider the genesis and impact of the famous Civil Rights achievements of the
1950s and 1960s provide useful analytical tools. The interest convergence
principle, for example, illustrates that beneficial change for racial minorities
only arises when the majority’s interests will also be advanced. This derives
from Professor Derrick Bell’s hypothesis (later confirmed by legal historian
Professor Mary Dudziak) that the results in Brown vs. Board of Education
reflected Cold War imperatives for white elites in the U.S.** The late Professor
Alan Freeman’s racial homeostasis principle postulates that dominant
majorities only advance the requisite amounts of racial change necessary to
neutralize political pressure from racial minorities, while leaving fundamental

o1 Critical Race Theory is not without critics. For example, Professors Suzanna Sherry and Daniel

Farber’s 1997 book, Beyond All Reason: The Radical Assault on Truth in American Law, attacks
many premises of Critical Race Theory as overly subjective and intellectually dishonest, by holding on
to more traditional understandings pertaining to race, merit, and the appropriate boundaries of legal
scholarship.

62 Kayano v. Hokkaido Expropriation Committee, 1598 HANREI JIHO 33, 938 HANREI TIMES 75

(Sapporo Dist. Ct., Mar. 27, 1997) (Japan), reprinted in 38 I.L.M. 394 (Mark A. Levin trans., 1999),
(complete annotated translation).

63 . . .
These issues are explored in Levin, supra note 8.

64 See Derrick A. Bell, Jr., Brown v. Board of Education and the Interest — Convergence Dilemma, 93

HARv. L. REv. 518 (1980); Mary L. Dudziak, Desegregation as a Cold War Imperative, 41 STAN. L.
REV. 61 (1988).
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racial hierarchies intact.”” Accordingly, apparently beneficial changes in fact

may represent backward steps if the potential for even greater change is thereby
undone.

Both of these schemes inform us about Japan now and in the future. To
the extent that minorities in Japan have made apparently positive gains in recent
years (and this may be true with regards to issues such as voting rights and
employment rights for foreigners), interest convergence trains us to ask what
Wajin interests actually were advanced by such changes. At a minimum,
interest convergence fits with the Japan’s often-seen change mechanisms of
recourse to international law and so-called “gaiatsu.” These pressure strategies
build up reasons why the Wajin majority may find it in its interest to change.
The interest convergence principle also offers a strategic methodology for
groups presently advocating for change. They may frame their proposals in
terms that explicitly highlight Wajin benefits (for example, pointing to the
benefits that majority students gain from multi-culturalism or diversity in
educational settings).

Racial homeostasis principles also caution advocates for change.
Professor Richard Siddle essentially incorporates this scheme of analysis in his
study of the 1997 Ainu Culture Law. In a recent article, Siddle argues that the
much-acclaimed progress for Ainu people achieved by the 1997 law falls short
of the corresponding losses the law represents, in consideration of the
significant weakening of the Ainu people’s political movement that followed
the law’s enactment and implementation. Thus, the Ainu Culture Law was one
step forward, two steps back, while Wajin elites who participated in or
supported the reform could consider themselves progressive racial reformers.®

With regards to Wajin-ness, Japan’s resemblance to U.S. racial elements
in terms of domination, privilege, and transparency suggests that Japanese
Wajin-ness and U.S. Whiteness are quite similar. The ideology of Wajin
supremacy inside Japan, particularly in light of the extraordinary degree of
observed transparency, most likely underlies a substantial portion of what needs
to be addressed in working towards a racially just society there. Moreover, as
Critical White Studies have helped advance racial justice efforts in the U.S., it is
time to set a corresponding agenda for Critical Wajin Studies.

63 Alan D. Freeman, Legitimizing Racial Discrimination Through Anti-Discrimination Law: A Critical

Review of Supreme Court Doctrine, 62 MINN. L. REV. 1049 (1978).

66 Richard Siddle, An Epoch-Making Event? The 1997 Ainu Cultural Promotion Act and Its Impact,

JAPAN FORUM, 14(3), 2002, pp. 405-423
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Critical Wajin Studies will not be the same as Japan’s famous
Nihonjinron, which looks at how the mythical “Japanese” fit in to an ethno-
racial global framework. Japan’s crucial race questions are domestic, including
(but not limited to) the questions raised in this paper. Moreover, Wajin studies
should be informed by and should include (but not be limited to) non-Wajin
voices, hopefully leading the way to better understandings and meaningful
social change.

Professor Charles Lawrence articulates a model of anti-racism praxis
based in “transformative politics.” Lawrence’s transformative politics

. . . seeks to change the political consciousness of those privileged
by systems of subordination. The task is to help the privileged
comprehend the profound costs associated with inequality - the
public costs of prisons, crime, illiteracy, disease, and the violence
of an alienated underclass - as well as the personal costs of
loneliness and anomie in a world where no one is responsible for
the pain of any other person.®’

This paper does not aim to answer all of the questions on race and race
privilege in Japan. But I hope this will be a starting point — to launch a new
field of Critical Wajin Studies in Japan for Japanese insiders (Wajin and non-
Wajin) to explore and develop. This is because efforts for transformative
politics are overdue in both the U.S. and Japan, two multi-racial, multi-ethnic
nations. Each nation’s successes and failures can teach the other. There is
certainly a great deal that still needs to be learned.

67 Charles R. Lawrence, Two Views of the River: A Critique of the Liberal Defense of Affirmative Action,

101 CoLuMm. L. REV. 928, 965 (2001).
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